UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CHI O
EASTERN DI VI SI ON

BEACON JOURNAL PUBLI SHI NG ) JUDGE PAUL R. MATIA
COVMPANY, INC., et al. )
) CASE NO. 5:04Cv2178
Plaintiffs )
-VS- )
) MEMORANDUM OF OPI NI ON
J. KENNETH BLACKWELL ) AND ORDER
SECRETARY OF STATE et al. )
)
Def endant s )

The within matter canme on for hearing upon
plaintiffs' notion for tenporary restraining order (Doc. 4).
Plaintiffs nove the Court for an order precluding and enjoining
the defendants as foll ows:

A. Frominterfering with any Beacon Journal enployee
or correspondent in the course of newsgathering at
any polling place in Ohio on Novenber 2, 2004.

B. Frominterfering in any manner with the Beacon
Journal’s reporters, photographers, other enployees
or correspondents, or in any way limting their
freedom of novenent, including access to or egress
from any polling place in Chio on Novenber 2, 2004.
C. From harassing, intimdating or otherw se

negatively affecting Beacon Journal reporters,



phot ogr aphers, other enployees or independent
contractor journalists as they are perform ng
newsgat hering responsibilities in or near any polling
pl ace in Chio, or on public streets or highways
| eading to polling places.
After notice to the parties, the Court held a
hearing on the motion. The Court has reviewed the
conplaint (Doc. 1), the nmenorandumin support of the notion
(Doc. 4), the affidavits of Karen C. Lefton and M Charl ene
Nevada (Appendix A, B) and has considered the oral argunments of
counsel .
Plaintiffs seek a declaratory judgnment that Ohio
Revi sed Code Section 3501.35 is unconstitutional as applied and
enf orced by defendants against plaintiffs’ enployees and that
def endants’ actions violate their rights under the First and
Fourteenth Amendnents to the United States Constitution. Ohio
Revi sed Code Section 3501.35 provides in pertinent part:
No person, not an election official, enployee,
wi t ness, chall enger, or police officer, shall be
all owed to enter the polling place during the
el ection, except for the purpose of voting.
Further, the conpl aint demands conpensatory damages under 42
U S.C § 1983.
Four factors are inportant in determ ning whether a
temporary restraining order is appropriate: (1) the |ikelihood

2



of the plaintiffs' success on the nerits; (2) whether the
injunction will save the plaintiffs fromirreparable injury;
(3) whether the injunction would harm others; and (4) whether
the public interest would be served by the injunction. 1In re
DeLorean Motor Co., 755 F.2d 1223, 1228(6th Cir. 1985). The
test is a flexible one and the factors are not prerequisites to
be met, but nust be bal anced. Id. at 1229. In bal ancing the
four considerations applicable to tenporary restraining order
deci sions, the Court holds that equitable relief is not
appropriate at this tine.

The 2004 election is being held under extraordinary
circunstances. More people than ever are expected to vote.
The State of Ohio and Summit County have a conpelling interest
i n maki ng sure that voters vote freely and w t hout
i ntimdation. Moreover, the volunteer poll workers nust be
able to conduct the election process free of the turnmoil that
could be created by hordes of reporters and photographers from
conpeting nedia sources. An honest and orderly el ection nust
be paranmount. The nmedia can performtheir First Anmendnent
function al nost as well from outside the polling places.

Accordingly, plaintiffs' notion for tenporary



restraining order (Doc. 4) is DEN ED. However, the Court
retains jurisdiction of this matter for further proceedings.

IT 1S SO ORDERED

Dat e: Novenmber 1, 2004 [s/ Paul R. Matia
CHI EF JUDGE
UNI TED STATES DI STRI CT COURT

CERTI FI CATE OF SERVI CE

A copy of this Menorandum of Opinion and Order was
filed electronically this 1st day of Novenmber, 2004. Notice of
this filing will be sent to all parties by operation of the
Court's electronic filing system Parties may access this
filing through the Court's system A copy of this Menorandum
of Opinion and Order was hand delivered to Jeffrey Hastings,
Esq. and Art Marziale this 1st day of Novenber, 2004. A copy
of this Menorandum of Opinion and Order was faxed this 1st day

of Novenber, 2004, to Sandy J. Rubino, Esq.

[s/ Paul R Matia
CHI EF JUDGE
UNI TED STATES DI STRI CT COURT




